MEMORANDUM OF AGREEMENT
BETWEEN THE
DEPARTMENT OF THE INTERIOR

' AND THE
PENOBSCOT INDIAN NATION

This Memorandum of Agreement (MOA) provides a guide for the
implementation of the government-to-government relationship
between the United States, acting through the Bureau of Indian
Affaire (Bureau), on behalf of the Department of the Interior and
ite agencies and bureaus (Department), and the Pencbacot Indian
Nation (PIN) (collectively, the parties), through their |
undersigned representatives, in the fulfillment by the United
States of its trust and statutory responsibilitims on behalf of
the Pencbscot Indian Nation.

The United States Government has a unique legal relationship
with Native American tribal governments as set forth in the
Constitution of the United States, treatiaes, statutes, executive
orders and other documents, and court decisions. The elements of
this unique relationship include: (a) recognition of the rights
of tribes as sovereign entities; (b) recognition of the right of
tribes to delegate representation; (c) conmsultation with tribai
governments prior to taking actione that affect tribal
governments, tribal rights, or tribal resources; and (d)
participation by tribes in planning and managing their resource
base. Recent expressions of the relationship between the United
States Government and Native American tribal governments are
found in President Clinton’s memorandum of April 29, 1994, and in

1




the Department of the Interior Manuél, Part 512, Chapter 2
(Departmental Responsibilitims for Indian Trust Resources)
section 2.4B. These documents are attached as Exhibits A and B,
respectively, and herewith incorporated by reference.

The Department and the PIN are currently engaged in several
activities which involve this relationship and require the
Department's exercise of the trust and statutory responsibilities
on behalf of the PIN. 1In the exercise of thege responsibilities,
the Department must consult with the PIN in order for the
Department to take action fully cognizant of the nature and
extent of its trust and statutory responsibilities. The trust
relationship, and the consultations with PIN which occur in
furtherance of it, are intended to assist the Department in
fulfilling its trust and BrLatutory responsibilities to protect
the lands and resources of the PIN, to include trust and
restricted fee lands. The Department ims curiently invelved in
internal deliberations, as well as pending and contemplated
administrative proceedings and court litigation concerning those
righte and resources, including hydrocelectric licenBing
proceedings before the Federal Energy Regulatory Commission and
federal court, regulatory isesues pending before other government
agencies, court actionsg in federal or state court, consideration
of bringing a natural resources damages aétion under the
Comprehensive En&ironmental Regponse, Compensation and Liability
Act (CERCLA), 42 U.S.C. § 9601 et geg.), and other Departmental

matters relating to the exercise of the Department’s tyust and




PtRtutory duties.

The general trust responsibility of the Federal Government
to Indian Tribes requires that the Department protect tribal
righte and resourcee, including all tribal lands. In additien,
the Federal quer Act ppecifically authorizes the Secretary of
the Interior to prescribe conditions to provide for the adequate
protection and utilization of reservation lands occupied by
hydropower projeéts licensed by the Federal Energy Regulatory
Commission. 16 U.B.C. § 797(e). License proceedinge currently
pending before the Commission, which involve the Deparﬁment's
exercise of thase trust and statutory authorities on behalf of
the PIN, include the Milford Hydroelectric Project (FERC NO.
2534), which occupies reservation lands, ag well as other
licensing proceedings on the Upper and Lower Penobecot River. In
fulfilling its duties as required under the Federal Water
Pollution Control Act f33 U.8.C. § 1251 gt peg.), the CERCLA, and
~other federal statutes, the Department must consult with, and
consider the views of, the PIN in determining its course of
action.

It ie understood and agreed by the Department and the PIN
that the parties have a common interest in protecting reservation
lands and associated resources. Documents and information
generated by the parties may be shared beiwe¢nithe parties based
upon this common interest and in furtherance of the Department’s
trust and statutory responsibilities. 1In this exchange, the PIN

shall be considered akin to a "consultant" to the Department,



providing its views, advice, comments, recommendations and other
assistance to the Department ag necessary teo assist in the
performance of the Department’g duties, under the Federal Power
Act, the Clean Water Act, CERCLA, and other applicable Btatutes,
- executive orders, and regulations. The communications exchanged
between the Department and any of its bureaus and agencies and
the PIN, and between their technical representatives (including
any attorneys and consultants to the Department and the PIN) and
submitted to the Departmgnt, in furtherance of the Department’s
trust and statutory responsibilities to protect reservation lands
and resources, shall, to the extent permiseible by law, be deemed
confidential communications intended for the use of and to assisgt
the Department in the performance of its official functions and
responsibilities, including ites internal deliberative and
decision-making procesees. Such communications which are based
on this trust relationship and the consultations arising from
that relatiomship, includihg documente which predate this
agreement, shall to the maximum extent permitted by law be
consldered intra-agency communications and, if otherwise meeting
the requirements of exemption (5) or other exemptions of the
Freedom of Information Act, may be protected from disclosure.
Provided, however, that the parties understand and agree
that such technical information provided tg the Department may be
utilized by the Department, in its sole discretion, in
furtherance of its statutory and trust responsibilities; and

further, that the PIN may similarly use information it has



generated at its discretion.

This agreement is to provide for the effective
implementation of the government -to-government relationship
between the parties, and is in furtherance of the raespongibility
of the United States to protect Tribal trust repources, It does
not by itself create, change, or alter any rights of any of the
parties to the Agreement, nor by itself does it create an
independenfright subject to judicial review. Nothing in this
Agreement is intended to or shall have the effect of constraining
or limiting the United States in carrying out its obligations
under law, including ite trust obligations. All communications
under this Agreement are in furtherance of federal
responasibilities.

Thie Agreement may be modified or amended upon the mutual
consent of the parties.

This Agreement may be executed in counterparts.

Penobscot Imdian Nation TRIBE

BY: ‘?’/3 "‘?:f
Date
BUREAU OF_INDIAN
N—— Date
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SRR TS EPILATE et S :

Government-to-Government Relations With
Naﬂycv.hp.a.;ican Tribal Governments

~ R

~ Mclnmnndum ﬁ:r"thq Huﬂlof Exetutive bap-rhﬁoub and Agenciu_ .

- ‘The United States Goveriment bas 2 onigue legal relationship with Natt-
- Amaerican tribg) SOVEInZonts s set forth in the Constitution of the Uaite
~ - States, treaties, statutes, and court decisions. As executive departments an
Sgancies underisks sctivities Lﬁmun%uNtuvn Amarican tribal i3 or tru
resources, such sr*vities shnuld be Plemented in a knowladgeable, ser
sitive manner respectiul of trihel suvereignty. Today, as pent of an histor
mesting. I am ou principles that axecutive departments and sgencie
{ncluding every component bureau and office, are o follow in thelr intey
actions with Native American tribal governments. The purposs of theg
principles is to clarify oyr responsibility o ensurw that the Federal Govers
ment oparates within a government- vernmest relationship with fedenall
tod Native American pribes. :am strongly committed to bufidin,
& more effactive day-to-day warking relationship reflecting respact for th.
rights of sell-government dus the sovereign tribal gavernments. -

In order to ensure that the rights of soversign tribal governments are fully
respected, exscutive branch activities sball be guided by the following:

. (s} The bead of m:h executive department and u;a'c‘y shall be mpondh.h :

for ensuring that the de mant or agernicy operstes within g government
to-government mlat{omhﬁ:?&?th federy] y recognized tribal governments, °
‘(b) Each exacutive ‘department”and agency shall consult, 1o the greaten
wxtent practicable and to the extent porn:ft::d%th with tribal govarnments
prior o taking actions that affect faderslly recognized triba] governmenty
All such consultations are to be o and candid so that all interested
' mn‘q may svaluate for themsaives the potentisl Lmpact of rslevast propos-

c) Esch axecutive dbpmmn‘ ment and shall sssess the uﬁpnud
Fo&unl Government phn:t.rmjocu; pto;g:? and activities on tribal trust
resources and exsure that t government rights and concerns ary consid-
.ared during the development of such plany, projects, programs, and activities.

d) Each execulive dspartment and agency shall take sppropriate
m‘nmuv- any procedural impediments to working directly and effectt
.with tribal governments on that affact the trust' property
u:pvnmmonulnghuuf@h_cﬂtdbn’. ot i . .

{s) Each axacutive departmunt and sgency shall work cooparatively whth
mvmmu:gmmmd.w-mmmmmmmdm port
. .In cooperative efforts, wherd appropiiate, to accomplish the gouls of this

Each .axscutive department and agancy shall apply the requiraments
" u&‘[gncutivn Orders Nos. 12875 (“Rabancing the Intergovernmental Partner-
- ship™) and 12888 (“Regulatory Planning snd Review”) to design solutions

tailor Federa) fpm in ul’ﬁpmpmu circumstances, to ad spocific

or unique needs of tribal communitiss, S
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' ‘The bead of each

Sxecutive departmaent ang agency shall ensure. that g
dspartmant or egency’s bureaws-and components ars fully aware of t-
memorandum, through n.gublk:am:m or other means, and (hat thoy are :
mmplimcawnhlunq ements. i :

- This memorandurm iy intended enly to improve the interna] manageme:
of the exacutive branch and s not intended to, and does not, create ar
rght to sdministrative o Judicial review, or any other right or benef
ar trus ty. substantive or procedursl, snforceable by a pan
Agrinst the United States, jie Ageacies or instrumentalities, its officers ¢
smployess, oz any other person.

The Director of the Office of ernent and Budget is authorized an
directed to publish this mamarandum {2 the Federal Register.

; . o i ) .
THE WHITE HOUSE,
o ” meing:o{!. April 29, 19914, . _

. Ediberial ' can o d Not u.um.w dars
i ' Aster For the President's remarks 10 Amwrican Ind'as an Netive A, isadars
oo the Woeily Comolszion of Prexidential Du:vamll {vol. 30. lesus 18}
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DEPARTMENT OF THE INTERIOR *
DI;PARTMENTAL MANUAL

Part 512 American Indian

. Departmental Responsibjilities

512 DM 2.1

2.1 Durpose. This Chapter establishes the policies,
responsibilities, and procedures for operating on a government-
to-government basis with federally recognized Indian tribes for
the identification, conservation, and protection of American
Indian and Alaska Native trust resources to ensure the
fulfillment of the Federal Indian Trust Responaibility.

2.2 policy. It is the policy of the Department of the Interior
to recognize and fulfill its legal obligations to identify,
protect, and conserve the trust resocurces of federally recognized
Indian tribes and tribal members, and to consult with tribes on &
government—-to-government basis whenever plans or actiones affect
tribal trust resources, trust assets, or tribal health and
safety.

2.3 Respeneibilities.

A. aug. £ are responsible for
identifying any impact,of Departmental plans, projects, programs
or activities on Indian trwst resources. Department officlals
shall: : : :

: (1) Establish procedures to ensure that the activities
of Departmental organizations impacting upon Indian trust
resources are explicitly addressed in planning, decision, and
operational documents: . : ,

(2) Ensure that bureaus and offimes consult with the
recognized tribal government whose trust resource, asset, or
health and safety is potentially affected by the proposed action,
rlan, or activity; , ,

(3) kemove procedural impediments to working directly
and effectively with tribal governments;

(4) Provide drafts of all procedures or amendments to
procedures developed pursuant to this Chapter to the Office of
American Indian Trust for review and comment; and,

(5) Designate m senior staff member to serve as
liaison between the bureau or office and the Office of Amgrican

Indian Trust.

B. 'is responsible for
ensuring compliance with the procedures and reguirements under
this Chapter. The Office of American Indian Trust will serve as
the Department's liaison and initial point of contact on all
matters  arising under this Chapter. All procedures and =~ .-
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- DEPARTMENT OF THE INTERIOR
DEPARTMENTAL MANUAL

. , Part 512 American Indlan .»
s and Alagks Natlve Programs
Departmental Responsibilities

Chapte 512 DM 2.3B

amendmentge to brocedures shall be submitted by Departmantal
bureaus and offices to the office of American Indian Trust for
review and comment. After much review and comment, tha
procedures and amendments to procedures will be transmitted to
the Assistant 8ecretary - Indian Affairs for final approval.

C. Assistant Secretary - Indian Affairs is responsible for
approving bureau and office procedures, or amendments thereto,
developed pursuant to this Chapter. )

2.4 Proceduras.

A. Reportg. As part of the planning process, sach bureau
and office must identify any potential effects on Indian trust
resources. AnX effect must he explicitly addressed in the
planning/decision documente, including, but not limited to,
Environmental Assessments, Environmental Impact Statements, -
and/or Management Plans prepared for the project or activity
The documentation shall: ‘ -

(1) Clearly state the rationale for the recommended 7
dec’sion; and , v : '

! o [
(2) Explain how the decision will be consistent with -
‘the Department's trust responsibility.

B. Consultation. In the event an evaluation reveals any
impacts on Indian trust resources, trust assets, or tribal health
and safety, bureaus and officaes must consult with the affected
recognized tribal government(s), the appropriate office(s) of the
Bureau of Indian Affaire, the Office of the Solicitor, and the
Ooffice of American Indian Trust. Each bureau and office within
the Department shall be open and candid with tribal government(s)
during consultations so that the affected tribe(s) may fully
evaluate the potential impact of the proposal on trust resources
and the affected bureau(s) or office(s), as trustee, may fully
jncorporate tribal views in its decision-making processes. These
consultations, whather initiated by the tribe or the Department,
shall be respectful of tribal sovereignty. Information received
shall be deemed confidential, unless otherwise provided by
applicable law, regulations, or Adninistration policy, if
disclosure would negatively impact upon a trust resource or
compromise the trustee's lagal position in anticipation of or
during administrative proceedings or litigation on behalf of
tribal government(s). . , ‘

.
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