United States Department cf the Interior

BUREAU OF INDIAN AFFAIRS
WASHINGTON, D.C. 20243

IN IXFLY AITIR TQ:

APR -8 1854

Ms. Carol M. Brownex

Adminigtrator

United States Enviroomental Procecticn Agency
401 M Street, S5.W.

Washingeen, D.C. 20460

Dear Administrator Browner:

I am writing to express my strong concerrn regarding the pogeible
isguance ©f a National Pellutant Discharge Elimination System
Permit (NPDES) under the Clsan Water Act (33 U.S.C. § 13432) to
Linceoln Pulp and Paper Campany, Inc. (Lingelzn) to discharge into
the waters of the Pencbamcot River in Maine. Lincoln is engaged in
the manufacture of kraft pulp, £ine paser and tissue. Ic hzas
applied to the Eavirommental Protection Agency (EPA) for resissuance
of its NEPDRES parmit to discharge treated arccess wastawater, non-
contact cocling water and storm water runoff intc the river. It is
my understanding that this permit is undex review by Regicn 1 of
the BPA, for pessible issuance this spring.

Tne Penobscot Indiemn Nation (Wationm) i a fedarzally recognized
Indian Tribe, whose reservation consists c¢f dislands in tha
Pepcbscot River, Numerous reservation islands, including the
Naticn's main community at Indian Ieland, 2re leocated downstream of
the Linceln dischargs point, and are thua directly impacted by the
Lincoln dischargs., TFor centuries, tribal members have relied upen
the rezources of the Penchscot riverina erviroonment £or subsietence
znd for religious and ceremcnial purposes. Most particularly, this
reliance has depended upen the taking and sating of fish from the
river, and the gathering of plant materiul from the islands.

Recognition of the Nacien’s fisghing =rights was included <in
historical agreements and commmunications between the Natien and
colonizal and state governments. Confirmaticn of the right to take
fish for individual sustenance within the bcundarieg of the
regervation is a specific compenent of the 1380 Maine Indian Claims

Settlement Act. (Se9 The Maine Implementing Act, 30 M,R.8.A.
§6201, &% seg., as confirmed by the Maine Indian Claims Settlement
Act, 25 U.8.C. 81721, et geg.). The Naticn thue has a protected

right to the f£ish in the Pencbscot River within the boundzries of
its reservation. This right demznds that thers ba sufficlent fish
te take and that such fish be safe w0 eaf:. United States v, 8taks

of Waghinagtgon - Phage IT, 506 F. Supp: 147, 203 (W.D. Wash. 1880Q),
£ - ] ;

s re, 684 F.2d 1374 (8th Cir. 1882),
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ign - 3 earing en bang, 758 F.2d 1353 (sth
Cir. 1585), g= j 474 U.S. 954 (1385); Bese.g., Ritritas

F.ad 12032, 1033-34 (sth Cir. 1385) (Treaty reservetion of figh
implies reservation of sufficisnt flows to pravent salmen 'redds”
©r neats from exposurs to air); United gtates v, Anderzon, 735
F.2d 1358 (8th Cir, 1584) (Court required non-Indians to maincain
minimum stream £lows naecessary for survival of tribal fishery.)

Digcharga from the Linceln  Plant  includss 2,3,7,8
tetrachloradibenzo-p-dioxin (diexin). The Pencbegot Rivar isg
listed con Maine’s Clean Water Act Sectien 304 (1) ligt of watexr
bodiss not attaining state water guality s-andards dus to the point
scurce discharge from Linceln, and the presence of dioxin in that
discharge. Low doses of dioxin are known to produce toxic effects,
including cazmcer incidsncas and delatericus  reproductive
conseguenced, in laboratory animals., The State of Maine hag
already declared a fish consumption advisory for the stratch of the
Fencbgcet River below the Linceln discharge point., This advisory
warns potsntial fish consumers that no more than two (eight ounce)
meals of fish should be eaten each month, and that pregnant women
and nursing mothersg should avoid eating zny f£ish taken from this
gtratch of the rivar. Since the stretch ef the river subject to
the fish consumption advisery corraspondsa to the Nation’s prime
fimhing area, its fisghing rights are detrimentally impacted by the
Lincaln discharge. '

As you know, any fedsral govermmant actien, including action by :ﬁe
BEA, ip pubject to the United States’ fiduciary reaponsibilities

toward Indian Tribes. Nance v, Egviromnental Protection Agsngv,
€45 F.2d4 701, 711 (Sth Cir., 1581), gari. dsnied, 454 U.S. 1081
(1881). The federal government has charged iteelfl with moral

chligations of the highest respensaidbiliry and trust such that, in
dezling with Indian Tribes, it ip judged by the most exacting
fiduciary standards. Semipole Natiop v, United Stateg, 31§ U.S.
286, 297 (1542). Fedaral actions which reduce the quantity of fish
- prasent in reservation waters, either by zdverse impacts to water
quality or £ish habitat, have been ccngidered z breach of the
faderal govermment’s trust respeonsibilicy -towards Indians.
Northwest Indian Cemeterv Protective Agspejation v. Peterson, 5€5
F. Supp. 586, 605 (N.D. Calif. 1983), 7¢4 ?,2d 581 (8th Cir, 1585).
Federal agencies must ensure that envirommental degradation, such
as existz on the Pencbscet River, not be allowed to impair the
Naticn’s fishing rights. See, United Stztes v, Washinohon - Phase
II, 508 F. Supp. at 204. :
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The Ninth Clrcuit in Nance required that EPA fulfill irts trust
respongibility both procsdurally end suhsgtantively. Thus, while
offering a tribe the cpportunity to comment on & propesad action
may £ulfill the procedural responsikilicy, only by sugstantivaly
addressing those commantd can EPA completely fulfill ics fiduciary
duties. Here, che Nation has commented extenszively oz tha proposed
NEDBS permit, wveoicing sericus concerms with the diaschargs and
regulting impacts to the health of tribal menbers and to figh. To

discharge 1tz crusmt responsibility, BPA musgt 2ddress those
concerna.

In ite comments, the Nation has smphasized numerous points, of
which I will reiterate cnly a few. First, the Nation urges EPA to
mendate establishment of & chlorina-free process at the Lincoln

plant to be phased in over a geven year periced. Second, the Nation
demands that thae rigk level for dicxin pucvide adequate protection
to membars of the Naticn, considering in particular the hnigher
rates for figh consumption applicable to tribal mernbers who
tradicionally have depanded on £ish for sustenance. Further, EFPA's
proposad detection 1 t dces not guerintes compliance with the
proposad instream standard, which will allow a higher level  of
dioxin in the water than would be parmitted in the draft permit.

Your Pollutien Prevention Policy enccourages the utbtilization of
EPA’'s permitting programs to achieve pollution pravention and
source reductien. {§ea Jume 15, 1333, Memorandum from the
Administrator, EPA, p. 4) Dagplite this initiative, howaver, the
draft permit proposss to increase effluent limite through an
increasa in production of blsached krmft pulp. Authorization of
increasad effluent limirs would appear bt contradict your policy.
Further, I am concerned that the producticn increage will result {n
higher levals .¢? dioxin in the rivar, with further detrimental
impacts on tribal health and paturzl regources.

Finally, I wish to point out that -President Clinton’s rsacent
Execut:{ve Order regarding envirommental justice should be applisd
tc this permit process, As you know, one purpese of the Order and
of "‘tha federal government’s increased emphasis on environmental
justice ig to ensure that minorities in our gcclaty live in healthy
communities. As you have noted, minority communities have borns 2
disproportionate burden cf modern industriel life. Far too often,
this burdsn has faller upon Native Americans. Dues tc the ialand
location of its reservaticn, the Penabscnt Indian Naticn is subject
te a disproporticnate burden of the risks and the harms occasicned
by industrial plants, such as Linceln. I fsel very stroogly that
our Native American ceommunities should rno longer bear this burden.
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Thug, I urge EPA to give the concerns of the Naticn special
attenticn as your agency processes thig permit, and to respend to

thoge concerns in kesping with the faderal rrugt respeneibiliry te
this tribe. ‘

Thank yeu for your attention.
Sincerely,

iz E. Deer
Assiscant Secretary-Indizn Affairs

cc: John P, DeVillars
Jogeph Torras
The Honorable Jarry Pardilla



